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§40.67

the form. The employee shall sign the
certification and fill in the date in
Step 4 of the form.

(2) If the employee does not sign the
certification in Step 4 of the form, it
shall not be considered a refusal to be
tested. In this event, the BAT shall
note the employee’s failure to sign in
the ““Remarks’’ section.

(3) If a test result printed by the EBT
(see paragraph (g)(1) or (g)(2) of this
section) does not match the displayed
result, or if a sequential test number
printed by the EBT does not match the
sequential test number displayed by
the EBT prior to the confirmation test
(see paragraph (e) of this section), the
BAT shall note the disparity in the
“Remarks’ section. Both the employee
and the BAT shall initial and sign the
notation. In accordance with §40.79, the
test is invalid and the employee shall
be so advised.

(i) The BAT shall transmit all results
to the employer in a confidential man-
ner.

(1) Each employer shall designate one
or more employer representatives for
the purpose of receiving and handling
alcohol testing results in a confidential
manner. All communications by BATs
to the employer concerning the alcohol
testing results of employees shall be to
a designated employer representative.

(2) Such transmission may be in writ-
ing (the employer copy (Copy 1) of the
breath alcohol testing form), in person
or by telephone or electronic means,
but the BAT shall ensure immediate
transmission to the employer of results
that require the employer to prevent
the employee from performing a safe-
ty-sensitive function.

(3) If the initial transmission is not
in writing (e.g., by telephone), the em-
ployer shall establish a mechanism to
verify the identity of the BAT provid-
ing the information.

(4) If the initial transmission is not
in writing, the BAT shall follow the
initial transmission by providing to
the employer the employer’s copy of
the breath alcohol testing form. The
employer shall store the information
so as to ensure that confidentiality is
maintained as required by §40.81.

[59 FR 7357, Feb. 15, 1994, as amended at 59

FR 43002, Aug. 19, 1994; 60 FR 19679, Apr. 20,
1995]
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840.67 Refusals to test and
uncompleted tests.

(a) Refusal by an employee to com-
plete and sign the breath alcohol test-
ing form (Step 2), to provide breath, to
provide an adequate amount of breath,
or otherwise to cooperate with the
testing process in a way that prevents
the completion of the test, shall be
noted by the BAT in the remarks sec-
tion of the form. The testing process
shall be terminated and the BAT shall
immediately notify the employer.

(b) If a screening or confirmation test
cannot be completed, or if an event oc-
curs that would invalidate the test, the
BAT shall, if practicable, begin a new
screening or confirmation test, as ap-
plicable, using a new breath alcohol
testing form with a new sequential test
number (in the case of a screening test
conducted on an EBT that meets the
requirements of §40.53(b) or in the case
of a confirmation test).

8§40.69 Inability to provide an ade-
quate amount of breath.

(a) This section sets forth procedures
to be followed in any case in which an
employee is unable, or alleges that he
or she is unable, to provide an amount
of breath sufficient to permit a valid
breath test because of a medical condi-
tion.

(b) The BAT shall again instruct the
employee to attempt to provide an ade-
quate amount of breath. If the em-
ployee refuses to make the attempt,
the BAT shall immediately inform the
employer.

(c) If the employee attempts and fails
to provide an adequate amount of
breath, the BAT shall so note in the
“Remarks’ section of the breath alco-
hol testing form and immediately in-
form the employer.

(d) If the employee attempts and fails
to provide an adequate amount of
breath, the employer shall proceed as
follows:

(1) [Reserved]

(2) The employer shall direct the em-
ployee to obtain, as soon as practical
after the attempted provision of
breath, an evaluation from a licensed
physician who is acceptable to the em-
ployer concerning the employee’s med-
ical ability to provide an adequate
amount of breath.

572



Office of the Secretary of Transportation

(i) If the physician determines, in his
or her reasonable medical judgment,
that a medical condition has, or with a
high degree of probability, could have,
precluded the employee from providing
an adequate amount of breath, the em-
ployee’s failure to provide an adequate
amount of breath shall not be deemed a
refusal to take a test. The physician
shall provide to the employer a written
statement of the basis for his or her
conclusion.

(ii) If the licensed physician, in his or
her reasonable medical judgment, is
unable to make the determination set
forth in paragraph (d)(2)(i) of this sec-
tion the employee’s failure to provide
an adequate amount of breath shall be
regarded as a refusal to take a test.
The licensed physician shall provide a
written statement of the basis for his
or her conclusion to the employer.

§§40.71-40.77 [Reserved]

840.79 Invalid tests.

(a) A breath alcohol test shall be in-
valid under the following cir-
cumstances:

(1) The next external -calibration
check of an EBT produces a result that
differs by more than the tolerance stat-
ed in the QAP from the known value of
the test standard. In this event, every
test result of 0.02 or above obtained on
the device since the last valid external
calibration check shall be invalid;

(2) The BAT does not observe the
minimum 15-minute waiting period
prior to the confirmation test, as pro-
vided in §40.65(b);

(3) The BAT does not perform an air
blank of the EBT before a confirmation
test, or an air blank does not result in
a reading of 0.00 prior to the adminis-
tration of the test, as provided in
§40.65;

(4) The BAT does not sign the form as
required by §§40.63 and 40.65;

(5) The BAT has failed to note on the
remarks section of the form that the
employee has failed or refused to sign
the form following the recording or
printing on or attachment to the form
of the test result;

(6) An EBT fails to print a confirma-
tion test result; or

(7) On a confirmation test and, where
applicable, on a screening test, the se-

§40.81

quential test number or alcohol con-
centration displayed on the EBT is not
the same as the sequential test number
or alcohol concentration on the printed
result.

(b) [Reserved]

[59 FR 7357, Feb. 15, 1994, as amended at 59
FR 43002, Aug. 19, 1994]

§40.81 Availability and disclosure of
alcohol testing information about
individual employees.

(a) Employers shall maintain records
in a secure manner, so that disclosure
of information to unauthorized persons
does not occur.

(b) Except as required by law or ex-
pressly authorized or required in this
section, no employer shall release cov-
ered employee information that is con-
tained in the records required to be
maintained by this part or by DOT
agency alcohol misuse rules.

(c) An employee subject to testing is
entitled, upon written request, to ob-
tain copies of any records pertaining to
the employee’s use of alcohol, includ-
ing any records pertaining to his or her
alcohol tests. The employer shall
promptly provide the records requested
by the employee. Access to an employ-
ee’s records shall not be contingent
upon payment for records other than
those specifically requested.

(d) Each employer shall permit ac-
cess to all facilities utilized in comply-
ing with the requirements of this part
and DOT agency alcohol misuse rules
to the Secretary of Transportation,
any DOT agency with regulatory au-
thority over the employer, or a state
agency with regulatory authority over
the employer (as authorized by DOT
agency regulations).

(e) When requested by the Secretary
of Transportation, any DOT agency
with regulatory authority over the em-
ployer, or a state agency with regu-
latory authority over the employer (as
authorized by DOT agency regula-
tions), each employer shall make avail-
able copies of all results for employer
alcohol testing conducted under the re-
quirements of this part and any other
information pertaining to the employ-
er’'s alcohol misuse prevention pro-
gram. The information shall include
name-specific alcohol test results,
records and reports.
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